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(iii) That perpetuate the discrimina-
tion of another public entity if both 
public entities are subject to common 
administrative control or are agencies 
of the same State. 

(4) A public entity may not, in deter-
mining the site or location of a facil-
ity, make selections— 

(i) That have the effect of excluding 
individuals with disabilities from, de-
nying them the benefits of, or other-
wise subjecting them to discrimina-
tion; or 

(ii) That have the purpose or effect of 
defeating or substantially impairing 
the accomplishment of the objectives 
of the service, program, or activity 
with respect to individuals with dis-
abilities. 

(5) A public entity, in the selection of 
procurement contractors, may not use 
criteria that subject qualified individ-
uals with disabilities to discrimination 
on the basis of disability. 

(6) A public entity may not admin-
ister a licensing or certification pro-
gram in a manner that subjects quali-
fied individuals with disabilities to dis-
crimination on the basis of disability, 
nor may a public entity establish re-
quirements for the programs or activi-
ties of licensees or certified entities 
that subject qualified individuals with 
disabilities to discrimination on the 
basis of disability. The programs or ac-
tivities of entities that are licensed or 
certified by a public entity are not, 
themselves, covered by this part. 

(7) A public entity shall make reason-
able modifications in policies, prac-
tices, or procedures when the modifica-
tions are necessary to avoid discrimi-
nation on the basis of disability, unless 
the public entity can demonstrate that 
making the modifications would fun-
damentally alter the nature of the 
service, program, or activity. 

(8) A public entity shall not impose 
or apply eligibility criteria that screen 
out or tend to screen out an individual 
with a disability or any class of indi-
viduals with disabilities from fully and 
equally enjoying any service, program, 
or activity, unless such criteria can be 
shown to be necessary for the provision 
of the service, program, or activity 
being offered. 

(c) Nothing in this part prohibits a 
public entity from providing benefits, 

services, or advantages to individuals 
with disabilities, or to a particular 
class of individuals with disabilities be-
yond those required by this part. 

(d) A public entity shall administer 
services, programs, and activities in 
the most integrated setting appro-
priate to the needs of qualified individ-
uals with disabilities. 

(e)(1) Nothing in this part shall be 
construed to require an individual with 
a disability to accept an accommoda-
tion, aid, service, opportunity, or ben-
efit provided under the ADA or this 
part which such individual chooses not 
to accept. 

(2) Nothing in the Act or this part au-
thorizes the representative or guardian 
of an individual with a disability to de-
cline food, water, medical treatment, 
or medical services for that individual. 

(f) A public entity may not place a 
surcharge on a particular individual 
with a disability or any group of indi-
viduals with disabilities to cover the 
costs of measures, such as the provi-
sion of auxiliary aids or program acces-
sibility, that are required to provide 
that individual or group with the non-
discriminatory treatment required by 
the Act or this part. 

(g) A public entity shall not exclude 
or otherwise deny equal services, pro-
grams, or activities to an individual or 
entity because of the known disability 
of an individual with whom the indi-
vidual or entity is known to have a re-
lationship or association.

§ 35.131 Illegal use of drugs. 

(a) General. (1) Except as provided in 
paragraph (b) of this section, this part 
does not prohibit discrimination 
against an individual based on that in-
dividual’s current illegal use of drugs. 

(2) A public entity shall not discrimi-
nate on the basis of illegal use of drugs 
against an individual who is not engag-
ing in current illegal use of drugs and 
who— 

(i) Has successfully completed a su-
pervised drug rehabilitation program 
or has otherwise been rehabilitated 
successfully; 

(ii) Is participating in a supervised 
rehabilitation program; or 

(iii) Is erroneously regarded as engag-
ing in such use. 
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(b) Health and drug rehabilitation serv-
ices. (1) A public entity shall not deny 
health services, or services provided in 
connection with drug rehabilitation, to 
an individual on the basis of that indi-
vidual’s current illegal use of drugs, if 
the individual is otherwise entitled to 
such services. 

(2) A drug rehabilitation or treat-
ment program may deny participation 
to individuals who engage in illegal use 
of drugs while they are in the program. 

(c) Drug testing. (1) This part does not 
prohibit a public entity from adopting 
or administering reasonable policies or 
procedures, including but not limited 
to drug testing, designed to ensure that 
an individual who formerly engaged in 
the illegal use of drugs is not now en-
gaging in current illegal use of drugs. 

(2) Nothing in paragraph (c) of this 
section shall be construed to encour-
age, prohibit, restrict, or authorize the 
conduct of testing for the illegal use of 
drugs.

§ 35.132 Smoking. 

This part does not preclude the pro-
hibition of, or the imposition of re-
strictions on, smoking in transpor-
tation covered by this part.

§ 35.133 Maintenance of accessible fea-
tures. 

(a) A public entity shall maintain in 
operable working condition those fea-
tures of facilities and equipment that 
are required to be readily accessible to 
and usable by persons with disabilities 
by the Act or this part. 

(b) This section does not prohibit iso-
lated or temporary interruptions in 
service or access due to maintenance or 
repairs. 

[56 FR 35716, July 26, 1991, as amended by 
Order No. 1694–93, 58 FR 17521, Apr. 5, 1993]

§ 35.134 Retaliation or coercion. 

(a) No private or public entity shall 
discriminate against any individual be-
cause that individual has opposed any 
act or practice made unlawful by this 
part, or because that individual made a 
charge, testified, assisted, or partici-
pated in any manner in an investiga-

tion, proceeding, or hearing under the 
Act or this part. 

(b) No private or public entity shall 
coerce, intimidate, threaten, or inter-
fere with any individual in the exercise 
or enjoyment of, or on account of his 
or her having exercised or enjoyed, or 
on account of his or her having aided 
or encouraged any other individual in 
the exercise or enjoyment of, any right 
granted or protected by the Act or this 
part.

§ 35.135 Personal devices and services. 

This part does not require a public 
entity to provide to individuals with 
disabilities personal devices, such as 
wheelchairs; individually prescribed 
devices, such as prescription eyeglasses 
or hearing aids; readers for personal 
use or study; or services of a personal 
nature including assistance in eating, 
toileting, or dressing.

§§ 35.136–35.139 [Reserved]

Subpart C—Employment

§ 35.140 Employment discrimination 
prohibited. 

(a) No qualified individual with a dis-
ability shall, on the basis of disability, 
be subjected to discrimination in em-
ployment under any service, program, 
or activity conducted by a public enti-
ty. 

(b)(1) For purposes of this part, the 
requirements of title I of the Act, as 
established by the regulations of the 
Equal Employment Opportunity Com-
mission in 29 CFR part 1630, apply to 
employment in any service, program, 
or activity conducted by a public enti-
ty if that public entity is also subject 
to the jurisdiction of title I. 

(2) For the purposes of this part, the 
requirements of section 504 of the Re-
habilitation Act of 1973, as established 
by the regulations of the Department 
of Justice in 28 CFR part 41, as those 
requirements pertain to employment, 
apply to employment in any service, 
program, or activity conducted by a 
public entity if that public entity is 
not also subject to the jurisdiction of 
title I.
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